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modifying this provision.  Even so, you have continued to advise the Association on matters 
involving Lone Pine and Mr. Schorer, including, but not limited to, assessments owed by Lone 
Pine and/or Mr. Schorer on lots currently or previously held by them.  In fact, we understand you 
drafted the supplemental declarations for the execution of Scott Schorer for Lone Pine when Mr. 
Nolan raised the issue that Lone Pine failed to annex the Phase 2 lots. 

Also, since Mr. Schorer stepped down from the Board of Directors, his brother-in-law, Ted Bertele, 
has been on the Board of Directors, even though he has not remained current on assessments for 
lots he owns in the Community and, as we understand it, has been behind on the payment of 
assessments on lots he owns in the Community since he first obtained ownership. 

As you know, RPC 1.7(a) states, “Except as provided in paragraph (b), a lawyer shall not represent 
a client if the representation involves a concurrent conflict of interest. A concurrent conflict of 
interest exists if: [Para.] (2) there is a significant risk that the representation of one or more clients 
will be materially limited by the lawyer’s responsibilities to another client, a former client or a 
third person or by a personal interest of the lawyer.” All of the requirements under subsection (b) 
cannot be satisfied here. 

Specifically, your continued representation of the Association is seriously tainted by your prior 
legal representation of the Association when Mr. Schorer, acting on behalf of the declarant, 
“controlled the Association.” Mr.[Schorer] readily admits in the proposed Settlement Agreement he 
controlled the Association while acting on behalf of Lone Pine, as further supported by the 
provision in your fee agreement quoted above.  Your continued representation directly impacts all 
of the members of the Association, including Mr. Nolan. A settlement with Mr. Schorer and Lone 
Pine would have a drastic impact on the Association’s and its members’ rights and the funds 
available to the Association which deficit would directly come from Mr. Nolan and the other 
members. 

The Settlement Agreement also only addresses certain outstanding assessments levied against lots 
owned by Mr. Bertele, a Board member and brother-in-law of Scott Schorer. It is not appropriate 
for you, as counsel for the Association, to participate in and provide legal advice concerning debt 
owed by a Board member of the Association, especially where that Board member was directly 
acting on behalf of the Association. 

You have also apparently participated in the denigration of Mr. Nolan and the other members of 
the RRHOA Member Audit Committee by adding or including language in the Settlement 
Agreement regarding the Committee members. Such information, as discussed below, simply is 
false and not appropriately included in the Settlement Agreement.  

As such, you should not have ever represented the Association with regard to any issues involving 
Mr. Schorer and Lone Pine. Your representation of the Association with regard to the proposed 
Settlement Agreement taints the Settlement Agreement and, even if it is executed, makes the 
Settlement Agreement void and unenforceable. Any continued legal representation of the 
Association in these or other matters involving Mr. Schorer and Lone Pine is inappropriate. 

As such, please confirm your recusal as counsel of the Association on all matters involving Mr. 
Schorer and Lone Pine, including with regard to the proposed Settlement Agreement.  
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II. Objections to Board Meeting  

As previously stated, not only should this past Wednesday’s Board meeting have been cancelled 
for lack of timely notice, but any Board meeting may not be held only through a virtual means. 
Neither the Bylaws for the Association nor CCIOA allow for a Board meeting to be held virtually. 
Section 6.1 of the Bylaws requires all Board meetings to be held either at the principal office of 
the Association “or at such other place, within or convenient to the Project.” This requires a Board 
meeting to be held at a specific location. Nothing in the Bylaws allows for a Board meeting to be 
held by some technological means. Zoom does not provide a “place, within or convenient to the 
Project” where the meeting is to be held, but rather a method for the holding of the meeting. As 
such, an actual location where owners can attend in person is required. Further, Section 6.9 of the 
Bylaws requires the Board members to be present “in person,” not by some technological means. 
This also means that a Board member cannot participate solely by telephone, email, etc. 

In its communication from yesterday, the Board argues that it should have the right to conduct its 
business via teleconference during a pandemic.  Unfortunately, neither CCIOA nor the Declaration 
permits teleconference meetings to occur.  Similarly, neither CCIOA nor the Declaration permits 
a Board member to vote at a teleconference Board meeting or through other electronic means.  The 
Board does not have the right to violate the covenants or Colorado law.  Any acts taken by the 
Board at such an electronic Board meeting would constitute an ultra vires act. 

Further, Mr. Bertele is precluded from voting for approval or disapproval of the proposed 
Settlement Agreement. The Association, through the proposed Settlement Agreement, seeks to 
release and waive claims related to real property owned by Mr. Bertele, in turn, releasing and 
waiving claims that could be asserted against Mr. Bertele. Specifically, the release provision 
provides that all claims, causes of action, etc. related to any lot or parcel ever owned by Mr. Schorer 
or Lone Pine is released by the Association and its members, etc. Further, the two specific lots for 
which outstanding assessments have been identified in the proposed Settlement Agreement are 
owned by Mr. Bertele.  As you know, those lots are currently encumbered by statutory assessment 
liens. Also, the fact that the Association now recognizes that Mr. Schorer and Lone Pine owe 
money to the Association raises serious questions as to the conduct of Mr. Bertele through the 
Association’s lack of collection of these and other amounts owed by his brother-in-law and his 
brother-in-law’s company and Mr. Bertele’s compliance with his fiduciary obligations owed to the 
Association. 

These issues and the fact that this transaction involves Mr. Bertele’s relative and a company in 
which his relative has an ownership interest create a serious conflict of interest for Mr. Bertele. It 
would be inappropriate and against Mr. Bertele’s fiduciary duties under the Colorado Revised 
Nonprofit Corporations Act, CCIOA and the Governing Documents to participate in a vote to 
approve or disapprove the proposed Settlement Agreement on behalf of the Association. The 
Conflict of Interest Policy also does not provide any language, as required by Section 209.5 of 
CCIOA, permitting a conflicted Board member to vote on a conflicting interest transaction. 

Insofar as the Board argues in its communication from yesterday that Mr. Bertele may vote if 
permitted by the Colorado Revised Nonprofit Corporations Act, Section C.R.S. 7-128-501 
provides that any Board member voting on a conflicting interest transaction must act in good faith 
and the conflicting interest transaction must be fair to the Association.  However, under C.R.S. 38-
33.3-209.5, which controls the issue as to the Association, specifically requires that the Conflict 
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of Interest Policy must “[s]et forth procedures to follow when a conflict of interest exists, including 
. . . whether a [conflicted] board member must recuse himself or herself from discussing or voting 
on the issue.”  Here, the Conflict of Interest Policy fails to provide any information as to whether 
or not a conflicted board member must recuse himself or herself.  As it fails to comply with Section 
209.5 of CCIOA and is absent of any information as to when a board member must or does not 
need to recuse himself or herself, a conflicted Board member simply cannot vote on a conflicting 
interest transaction.  Further, the proposed Settlement Agreement purports to waive and release 
substantial amounts Mr. Bertele and his brother-in-law, Mr. Schorer and Lone Pine owe to the 
Association and other claims that could be raised by the Association and its members against these 
same individuals and entity.  It simply is not fair to the Association and its members.  Mr. Bertele 
cannot vote on this proposed Settlement Agreement in good faith, in the manner a reasonable board 
member in the same position would vote, and in the best interests of the Association.  Mr. 
Mayberry’s fiduciary duties, including his good faith, is also tainted by his continued involvement 
in these matters, including, but not limited to, the participation in any negotiations, the preparation 
of the Settlement Agreement, and his continued agreement to obtain legal advice from you on 
these matters. 

As Mr. Bertele is precluded from voting on the proposed Settlement Agreement, the Association 
has only one Board member who could possibly vote, although his own fiduciary obligations may 
preclude him from voting on the proposed Settlement Agreement. Even if this sole remaining 
Board member could vote, any vote requires the affirmative vote of a majority of the Board for the 
Board to act. This requires the affirmative vote of at least two Board members. 

III. Proposed Settlement Agreement Contains False and Inaccurate Information 

Finally, approval of a proposed Settlement Agreement which contains false and inaccurate 
information would constitute a wrongful act and a violation of the individual Board member’s 
fiduciary duties, not to mention the possibility of such an act constituting an intentional and willful 
wrongful act. 

First, the Association, through the Board, has included language in the proposed Settlement 
Agreement falsely accusing the Member Audit Committee, appointed by the Board at the Board 
meeting held in June 2020, of violating their duties under the Governing Documents and CCIOA.  
As you know, a committee has only those duties provided to them by the Board and is to report 
directly to the Board, unless otherwise directed by the Board.  The Board remains ultimately 
responsible for the duties appointed to the committee.  Here, the Board has wrongfully accused 
the individual members of the Member Audit Committee of failing to hold open committee 
meetings. The Board clearly is using that false argument to excuse its own consideration of the 
findings by the Member Audit Committee and allow the Board members to vote to approve a 
settlement agreement that releases a substantial amount of assessments owed by Mr. Bertele, Mr. 
Schorer, and Lone Pine.  As you well know, the Member Audit Committee was to first provide its 
preliminary report to the Board before it released the final audit to the members. 

We are curious as to how the Board came up with this incorrect information to include in the 
proposed Settlement Agreement. We believe, by including this information in the proposed 
Settlement Agreement and distributing it to the entire membership, the Association has waived 
any privilege it may have under the attorney-client communication privilege concerning such 
information. 
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As you should know, although CCIOA provides that meetings of a committee appointed by the 
Board must be open, CCIOA does not require that the committee provide notice of any such 
meetings to the membership nor require that any such meetings discussing legal matters or matters 
private to any owners or other persons be open. As to the latter, the Member Audit Committee 
may hold closed executive committee meetings to discuss such legal or private matters. The 
Member Audit Committee’s entire appointment was to review legal and private collection matters. 
It would not have been appropriate for the Member Audit Committee to allow anybody else to 
attend their meetings. However, at no point has any member requested notice for any such 
meetings of the Member Audit Committee or been refused notice of or access to any of their 
meetings. 

The Board, in yesterday’s communication, cites to your legal opinion of August 24, 2020, as some 
evidence that the Member Audit Committee had knowledge of all of its legal duties from you, 
even though the Member Audit Committee was approved by the Board prior to your letter, your 
letter does not mention the Member Audit Committee, and your letter was provided directly to the 
Board itself.  Even so, it is good to see that you agree that a committee may hold executive 
committee meetings and maintain legal confidences.  What is curious is your apparent opinion that 
the Board somehow has the right to just disregard any findings by any appointed committee 
because a committee somehow did not hold open meetings or failed somehow to comply with its 
procedural requirements. 

A committee generally is appointed by a board of directors for the purpose of information 
gathering, independent decision-making, or performing an important community function.  
However, this Board appears to utilize them just to appease the masses without any intention of 
considering a committee’s findings or following its recommendations.  Instead, this Board, as 
evidenced by your August 24, 2020 letter, appears to try to find a way to disregard the validity of 
a committee and its findings and recommendations.  This again raises serious questions as to the 
application of each Board member’s fiduciary duties and whether the decisions by this Board are 
made in good faith or are arbitrary and capricious.  Neither CCIOA, the Declaration nor the Bylaws 
provide that the procedural rules applicable to a committee are for the benefit of the Board.  In 
fact, they refer to benefitting the Association members (for example, the notice requirement of 
Section 5.11 of the Bylaws to which you cite in your letter provides notice for open meetings of 
committees to be provided to the Association members, not the Board.  Further, CCIOA, the 
Declaration, and the Bylaws do not provide that the Board may deem a committee’s conduct to be 
invalid.  Here, as stated above, the Member Audit Committee did not take any act on behalf of the 
Association.  Instead, it merely prepared a report for consideration by the Board for the Board to 
consider appropriate action.  However, the Board simply found a way to disregard the Member 
Audit Committee’s report for the benefit of a Board member and his brother-in-law. 

Further, as the matters included potential legal claims by the Association against Mr. Bertele, Mr. 
Bertele should have recused himself from access to any discussion or findings by the Member 
Audit Committee and any determination by the Association, through the Board, as to whether or 
not to pursue legal action against Mr. Bertele.  

At no point since the appointment of the Member Audit Committee did the Board advise the 
Member Audit Committee of any executive board meeting, or any other board meeting for that 
matter, to review and discuss the findings of the Member Audit Committee nor did the Board ask 
for the findings before preparing the proposed Settlement Agreement 
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Even so, the Member Audit Committee provided the Board a preliminary report in December and 
an unpaid dues report in January.  It also asked the Board for an update on March 30, but never 
received a response from the Board until the Board recently shared the proposed Settlement 
Agreement with the Association’s members.  Clearly, based on the creation of the proposed 
Settlement Agreement, the Board held executive board meetings to discuss the assessment issues 
involving Mr. Schorer and Lone Pine without notice of such meetings with the membership or the 
right of the membership to attend such meetings.  The Board cannot hold the Member Audit 
Committee to a different standard concerning the same or similar legal matters.  Under the Board’s 
analysis of your advice as referenced in the proposed Settlement Agreement and in yesterday’s 
communication, any decisions made by the Board in executive session or any Board meeting 
outside of an open meeting would be invalid.  Your opinion is that, under Section 5.11 of the 
Bylaws, any procedural provision governing the Board is applicable to a committee (and vice 
versa).  This would include the entire negotiations and preparation of the proposed Settlement 
Agreement.  As the Board is rejecting the findings of the Member Audit Committee completely 
and not proceeding on any information contained in the Member Audit Committee’s report, the 
Board would have to reject its own proposed Settlement Agreement and not even proceed with 
any type of settlement.  You can see how ridiculous the Board’s position is as to the viability of 
the Member Audit Committee’s findings and the Board’s right (and duty) to consider such findings 
before acting. 

Further, as the committee is part of the Association, the Association’s legal counsel has a duty to 
properly advise the Member Audit Committee of its legal obligations. It was the fiduciary duty of 
the Board to retain legal counsel, without a conflict of interest as to the issues for which the 
committee was formed to analyze, to properly advise the Member Audit Committee. The Board 
failed to do so. In fact, it kept you as legal counsel, and you did not provide any such legal advice 
to the members of the Member Audit Committee.  In correspondence from the Board sent this 
week, the Board mentions a legal opinion you prepared which the Board contends was provided 
to the Member Audit Committee concerning its duties.  Please immediately provide to us a copy 
of that legal opinion.  Otherwise, if you refuse to provide this opinion immediately, please consider 
this a request for the turnover of such opinion pursuant to C.R.S. 38-33.3-317 by no later than 10 
days after the date of this letter.  

To then use this false information as an excuse for the Board’s consideration and preparation of 
the proposed Settlement Agreement is seriously inappropriate. 

The proposed Settlement Agreement also inaccurately states that Lone Pine and Mr. Schorer have 
not paid requisite assessments on only two lots/parcels in the Community. The proposed 
Settlement Agreement does not mention the assessments Lone Pine / Mr. Schorer failed to pay on 
all other lots / parcels they owned in the Community. However, the Association is releasing all 
claims related to all such other lots / parcels, not just to assessments owed to the two lots / parcels 
specifically mentioned in the proposed Settlement Agreement which are now owned by Mr. 
Bertele. As such, the Association, through the Board, is misrepresenting material facts to the 
membership through the proposed Settlement Agreement.  Please also produce, pursuant to C.R.S. 
38-33.3-317, within 10 days of the date of this letter, all invoices sent by the Association to Scott 
Schorer, Lone Pine, and Ted Bertele for assessments levied against any lots or parcels ever owned 
by either Scott Schorer, Lone Pine, or Ted Bertele.  Based on the proposed Settlement Agreement, 
all such invoices clearly relate to, and have a substantial impact upon, our client and our client’s 
lot, including, but not limited to, the impact on claims the Association or the members have, the 
additional amounts members may owe to cover assessments the Association intends to release, the 




